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The purpose of the present study The purpose of the present study
is to investigate the regional and international dimensions of unfair
terms to the detriment of the consumer in electronic contracts. The
method of the present research is the method of studying the
library and using the background of the subject and is practical in
terms of purpose. The countless advantages of doing electronic
transactions compared to doing the same transactions in non-
electronic ways, which include saving time, resources, as well as
speed and access to many stores at the same time, gave the choice
of this platform a significant boost for people's dealings. Along
with these countless advantages of doing business in this way, like
all new phenomena, there are certainly disadvantages and
challenges in this field. Among these defects is the abuse of some
sellers and service providers to consumers of their superior power
in imposing unfair conditions on consumers who are forced or
choose to do their transactions in this space. In Article 46 of the
Electronic Commerce Law of 1382, our legislator declared the
inclusion of such terms ineffective. But what is the definition of
unfair conditions to the detriment of the consumer, or what are the
criteria for such conditions, the legislator has not specified. This
research aims to analyze and present the legal approach in this field
by referring to international documents, including the legal regime
of the European Union and the laws of some leading countries in
this field.
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Extended Abstract

Introduction

In English law in 1750, unfairness is
defined as: a contract which a reasonable
person would not ordinarily make and an
honest, honest and fair person would not
accept. In 1931, the Indiana State Court of
Appeals in Stifler v. McCullough defined
unfair contracts as follows: An unfair
contract is one that involves such a great
and manifest injustice that if told to a
reasonable person, he would be aware of its
unfairness. He expresses surprise. If the
imbalance between the price and the
priceee is so great that it hurts a person, the
court will use the least evidence in the
contract that shows the intention of
injustice and abuse in order to cancel the
contract. Describing unfairness, especially
in a contract that benefits both parties and
meets their needs, is much more difficult
than imagined. However, the vagueness of
this concept is harmful for citizens and
justice officials, including judges and
judges, and it can jeopardize valid contracts
and open the way for the application of
personal tastes and wide-ranging abuses,
and weaken the principle of stability of
contracts. Therefore, its literal meaning is
checked first. The need to adhere to
contracts is one of the basic rules accepted
by different legal systems. This rule is
based on the natural and rational rule of
"need to keep the promise”. Article 10 of
Iran's Civil Code also states the legal basis
of this in our national laws. In Arab legal
systems, this rule has been respected so
much that it has become a "legal dogma".
Methodology

The current research is fundamental in
terms of its purpose, descriptive in terms of
the inference method, and qualitative in
terms of the nature of the data. The method
of data collection in this research is a
library; in this way, by referring to the most
important and reliable researches published
about the subject of the research, a legal
explanation and analysis has been done.

Results and discussion

The French Civil Code stipulates in Article
1110: "A contract with open dialogue (open
contract) is a contract whose terms are

negotiable between the parties. An
additional contract consists of a set of non-
negotiable terms that have been determined
in advance by one of the parties. Many
jurists have denied the contractual
description of such legal actions. In the late
1970s, due to the widespread use of
contracts with identical forms and the lack
of judicial control over unfair conditions,
the French Parliament intervened in order
to create a balance between the parties to
the contracts, and in 1978, a law called the
"Law on Information and Protection of
Consumers of Goods and Services" was
passed. Approved. The term "abusive
terms” which was based on the abuse of
economic power was introduced into the
French legislative literature with this law.
The Act provided for a commission called
the Imposed Terms Commission whose
task was to investigate the terms of
contracts  customarily  imposed by
professionals on non-professionals and
consumers. In 1988, another law was
passed in France that allowed non-
professionals to sue in court to remove
unfair terms from form contracts. In 1995,
the French legislature replaced the 1993 EU
Unfair Terms Directive with the 1987 law
and incorporated it into French consumer
law. French law is one of the first legal
systems that has organized valuable
protection against imposed (unlawful)
conditions. The legal theories of the
Imposed Terms Commission, which was
established by the Consumer Law, play a
fundamental role in determining the
impartial description of contracts that are
addressed to the general public. In
Germany, it was tried to re-establish the
possibility of bargaining between the seller
and the buyer through the imposition of a
guarantee or the prohibition of the use of
exculpatory conditions and to recognize the
fundamental rights of consumers. In this
regard, the law was approved in 1976 and
in 1996 Directive 13, 93 was implemented,
with a special look at consumer contracts
leading to their protection; In 2002, based
on the understanding of the need to control
the standard conditions, these regulations
were included with minor changes in
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articles 305 to 310 of the law. According to
these articles, if the contract conditions are
not clear, the contract provider is obliged to
explain these conditions to the customer
through a notice, and only if he agrees,
these conditions will be considered part of
the contract.

Conclusion

The following results can be obtained from
the materials presented regarding unfair
terms to the detriment of the consumer in
electronic contracts:

1) The existence of an unfair condition in
electronic contracts to the detriment of the
consumer compared to non-electronic
contracts in our country has the important
effect that in electronic contracts according
to Article 46 of the Electronic Commerce
Law 1382, the fulfillment of such a
condition, according to the explicit text of
the aforementioned law, will render this
condition ineffective. Was. However, in
contracts that are not concluded using
electronic tools, they are excluded from the
scope of electronic contracts, except for
some special cases whose provisions were
mentioned.

2) The lIranian legislature and its legal
system have not provided a definition of

unfair terms so that the judges and parties
can know what unfair terms are, or what are
the criteria and criteria for distinguishing
unfair terms from fair terms? Even the e-
commerce law, which in Article 46
establishes the ineffectiveness of unfair
terms to the detriment of the consumer in
electronic contracts, has not specified what
the definition of unfair terms is or what are
its examples.
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